SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

>4
GOLDEN GATE YACHT CLUB, :

Plaintiff, .
*INDEX NO. 602446/07
V. .
' o :JAS Part 49
SOCIETE NAUTIQUE DE GENEVE, :
:Hon. Herman J. Cahn
Defendant, :
NOTICE OF APPEAL AND

v PREARGUMENT STATEMENT

CLUB NAUTICO ESPANOL DE VELA,

Intervenor-Defendant.

X

PLEASE TAKE NOTICE that Defendant Société Nautique de Genéve (“SNG”)
hereby appeals to the Supreme Court of the State of New York, Appellate Division, First Judicial
Department, from the Decision and Order {the “Order”) of the Hon. Herman Cahn, Justice of the
Supreme Court of the State of New York, County of New York, dated May 12, 2008. The Order
wasg entered in the above-titled action in the office of the Clerk of the Supreme Court of the
County of New York on May 13, 2008. Notice of entry was served on May 13, 2008. A copy
of the May 13, 2008 Order and Decision is attached hereto as Exhibit A. This appeal is taken
from each and every appealable part of the Court’s Order as well as from the entire Order.

Dated: New York, New York
May 13, 2008

SIMPSON THACHER & BARTLETT LLP

By:m ’a O

Barry R. Ostrager
Jonathan K. Youngwood




George S. Wang

425 Lexington Avenue

New York, N.Y. 10017-3954
Tel: (212} 455-2000
Fascimile: (212) 455-2502

Attorneys for Defendant .
SOCIETE NAUTIQUE DE GENEVE



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
X
GOLDEN GATE YACHT CLUB, '
Plaintiff, :
' INDEX NO. 602446/07
V. .
o :1AS Part 49
SOCIETE NAUTIQUE DE GENEVE, :
:Hon. Herman J. Cahn
Defendant, .
y . PRE-ARGUMENT
' . STATEMENT

CLUB NAUTICO ESPANOL DE VELA,
Intervenor-Defendant.

Defendant Société Nautique de Genéve (“SNG”) by its attorneys, Simpson
Thacher & Bartlett LLP, submit this pre-argument statement pursuant to 22 N.Y.CR.R. §

600.17(b):
1. The fuli title of this action is set forth in the caption.

2. The full names of the original parties are Société Nautique de Genéve and Golden
Gate Yacht Club (“GGYC”). Since commencement of this action, Club Néutico Espafiol de

Vela (“CNEV™) was added by stipulation between the parties on September 20, 2007.

3. The name, address and telephone number of counsel for Defendant- Appellant

SOCIETE NAUTIQUE DE GENEVE is:

SIMPSON THACHER & BARTLETT LLP
Barry R. Ostrager, Esq.

Jonathan K. Youngwood, Esq.

George S. Wang, Esg.

425 Lexington Avenue

New York, NY 10017-3954



(212) 455-2000
4, The name, address, and telephone number of counsel for Plaintiff-Appellee
GOLDEN GATE YACHT CLUB is:
LATHAM & WATKINS, LLP
James V. Kearney, Esq.
Gina M. Petrocelli, Esq.
885 Third Avenue
New York, New York 10022
Telephone: (212) 906-1200
The name, address and telephone number of Intervenor-Defendant CLUB
NAUTICO ESPANOL DE VELA is:
DEBEVOISE & PLIMPTON LLP
David W. Rivkin, Esq.
Jeremy Feigelson, Esq.
Catherine M. Doll, Esq.
919 Third Avenue
New York, New York 10022
Telephone: (212) 909-6000
3. This appeal is taken from the Decision and Order of Hon. Herman Cahn, J.S.C. of
the Supreme Court of the State of New York, County of New York, dated May 12, 2008, Notice
of Entry of which was served by hand delivery on May 13, 2008.
6. This is an action for breach of fiduciary duty and breach of the terms of the Deed
of Gift governing the America’s Cup. On July 20, 2007, Plaintiff-Appellee GGYC filed a
complaint alleging that Defendant-Appellant SNG violated the terms of the Deed of Gift that
governs the America’s Cup by accepting 2 challenge from CNEV and secking a declaratory
judgment that CNEV"s challenge for the Cup is void and GGYC’s challenge is valid. It further
sought an injunction directing SNG to reject CNEV’s challenge and not promulgate rules
pursuant to the protocol SNG and CNEV drafted, and further directing SNG to accept GGYC’s

challenge and draft a protocol with that organization.
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7. On November 27, 2007 the Supreme Court, in a memorandum decision, granted
Plaintiff- Appellee GGYC’s Cross-Motion for Summary Judgment, denied in part Defendant-
Appellant SNG’s Motion to Dismiss and for Summary Judgment, denied CNEV’s Motion for
Summary Judgment and to Dismiss GGYC’s claims, declared CNEV’s challenge to be invalid
and CNEV not to be a valid Challenger of Record pursuant to the Deed of Gift, and declared
GGYC’s challenge to be valid and GGYC to be the Challenger of Record. On March 17, 2008,
the Court denied SNG’s motion for an order declaring GGYC’s Notice of Challenge and
Certificate by Golden Gate Yacht Club to be in non-compliance with the Deed of Gift. On May
12, 2008, the Court entered an order setting dates for the next America’s Cup. A copy of the
May 12, 2008 Order and Decision is attached hereto as Exhibit A.

8. The grounds for reversal are errors of fact and law.

9. The following proceedings are related to this action: Team New Zealand Limited
v. Société Nautique de Genéve, et al, Index No. 600662/2008 (N.Y. Sup. Ct.) (Cahn, J.); Team
New Zealand Limited v. Société Nautique de Genéve, et al, No. 08-CV-2228 (S.D.N.Y.). The
complaints were filed on March 6, 2008. Defendants have not yet served responsive pleadings.
This appeal is also related to an appeal of the trial court’s March 17, 2008 Order, Notice of

Appeal of which was filed on April 14, 2008.



Dated: New York, New York
May 13, 2008

SIMPSON THACHER & BARTLETT LLP

oviduass € Opfiagorpis
Barry R. Obtrager

Jonathan K. Youngwood
George S. Wang

425 Lexington Avenue

New York, N.Y. 10017-3954
Telephone: (212) 455-2000
Facsimile: 212-455-2502

Attorneys for Defendant-Appellant
SOCIETE NAUTIQUE DE GENEVE



“LDEN GATE YACHT:CLUB

- against ...

: -SOCIETE NAUTIQUE DE GENEVE

+and - +<hy am * and draught of water wh1ch
shall not be exceeded and a custom-house reglstry of the




: comrnenced when the seoond decmon was 159ued on March 17 2008

- GGYC comrﬂenced the Ilhgauon and the subsequent opposmon o G‘GYC ) cla.t‘,

"' Chall - ger of Record prolonged the uncertalﬁty Thus, it would be' mequitable to depnve SN"

f thé beneﬁt of a full ten-month penod in Whlch to prepare its racing vessel. The ten-month_-u

'enod should cominence ! hen the Court’s order is ﬁnal aﬁer the Unoertamty created by ‘this -

: 1t1gat10n has been resolVed Indeed, as tb:\s Court noted in ity March 17, 2008 dec151on and

- order, these legal proceedings- “intetrupted’«’ the ten-,r_nonth period, alb'eit it did ‘iiot invalidate the

!

Notice of Challenge. Andas stated by the Court of Appeals in Mercury Bay Boating Club v San.

Dtego Yacht Clip (76 NY24 256, 268 [1990])"_' -

N Beoause the d_eed allows a'challenge o be mounted u upon 10 months
 notice, the. defender of the; Cup: is allowed only this short time, tor ‘




issue of GGYC’s status as the oﬁcml Challenger of Record, and the determination is

d reﬂected in the order 1ssued m conjunctlon w1th the declslon. The ten-month period should

, commence when a bmdmg decnswn has been entered. In New York practice that is when an

forder has been made by the Court Only such an order triggers finality, for example the right to

“appeah Such an order has been 31mu1taneously 51gned

Lty

’]"f)ated: May 12; 2008




‘ 3 SUPREME COURT OF THE STATE OF NEW YORK
'.COUNTY OF NEW YORK IAS Part 49

'-a.-al--.ib --—---—---

GOLDEN GATE YACHT CLUB, .

Index No 602446/07
ORDER

T "

JAS MOTION. -
SUPPORT OFFIOE

- . m om -

_ amtlff Golden Gate Yacht Club (“GGYC”) in motion sequence number 001 havmg

on and expedited discovery and an expedited trial,

-

ig'Court for a preh‘mmary injuncti

oot

(collectively,

faurtles Reale Yacht Club Canottieri Savma and Mascalzone Latino

) in motlon sequence number 002 havmg moved this Court for leave to file an amici

‘SNG") in motion sequence number

btie ,and Defendant Société Nauthue de Geneve (‘

5;%3% mmiber 003 ha'ving cross-moved this Court for an order pursuant to N. Y.CP. LR.

other relief as thls Court deems just and proper, -and Intervenor—Defendant Club-- ‘

tic _Espaﬁol de Vela (“CNEV”) in motlon sequence number 004'havihg moved this Court-

' mnmary Judgment and an order dlsmlssing Plaintiff’s claims;




NOW, upon reading and filing the following papers submitted to the Court: Motion
Sequence number 001: GGYC's Order to Show Cause, dated August 22, 2007, and the
accompanying Memorandum of Law, the Affirmation of Gina M. Petrocelli and the Affidavit of
Thomas F. Ehman, including the exhibits attached thereto; SNG's September 5, 2007
Memorandum of Law in Opposition and the September 5, 2007Affidavits of Hamish Ross and
Miquel Terrasa Monasterio, including the exhibits attached thereto ; Motion Sequence number
002: Amici’s October 5, 2007 Order to Show Cause and the Affirmation of Lance J. Gotko,
including the exhibits attached thereto; SNG’s October 12, 2007 Response to Proposed Amici’s
Application; Motion Sequence numbers 003 and 004: SNG’s September 21 Notice of Motion
and Memorandum of Law, the Affidavit of Hamish Ross and Affirmation of David G. Hille
including the exhibits thereto, and SNG’s September 21, 2007 Commercial Division Rule 19-a
Statement of Material Facts; CNEV’s September 21, 2007 Notice of Motion and the Affidavit of
Manuel Jose Chirivella Bonet; GGYC’s October 5, 2007 Notice of Cross-Motion, Memorandum
of Law, the Affidavit of Thomas F. Ehman, Jr. and Affirmation of James V. Keamey including
‘the exhibits thereto, and GGYC’s Commercial Division Rule 19-a Statement of Material Facts,
and Response to SNG’s Commercial Division Rule 19-a Statement of Material Facts; SNG’s
October 12, 2007 Memorandum of Law, Response to Plaintiff’s Commercial Division Rule 19-a
Statement, the Affidavit of Hamish Ross, including the exhibits thereto and CNEV’s October 12,
2007 Reply Memorandum of Law and Response to Plaintiff's Commercial Division Rule 19-a
Statement and the Affidavit of Manuel Jose Chirivella Bonet and A ffirmation of Catherine M.
Doll, including the exhibits attached thereto, and GGYC’s October 19, 2007 Reply
Memorandum of Law and Affirmation of Gina M. Petrocelli, including the exhibits attached

thereto;



. AND upon readirig and filing thefollomg -éféifgiiﬁbnax Papers submitted to the Couii"
SNG’s December 27, 2007 Notice of Motiotl arid Memorandum of Law in Stpport of Motion to
Retiew arid Reargue piiisibiittg CprR 9 1§ the Afg

davit of Fred Meyer and the exhibits * -

. *Osﬁ‘agerand the exhiiﬁits Attached thereto; GGYCg March 26, 2008
Not ce: f Fllmg and'the ‘_t.éi(‘hibit attached ther'et();j S

* exkibit attached thereto; GGy

n.the Decisionand Order isstied by this Court
ember 27; 2007 Decisi

o) gran




ie parﬁ'es would enter into an agreement, pursuz:xht to which the date f()r the challenge match
races prescribed in the Deed of Gift would be ex;ended following a fmal decision on the merits
of this litigation, and counsel for the partIes agreed to attempt to negotlate a stipulation tolling
the notice period pending ¢ a ﬁnal dec1s1on on the merits; it is hereby

'ORDERED that the Motion, sequence number 001 for preliminary injunction and
expedited discovery and an expeditéd tr'i=al, is denied as moot; and it is further

ORDERED that the Motion, sequence number 002 for leave t,on file an amici curiae brief,
is granted; and it is further |

ORDERED that Defendant SNG’s Magtion to Dismiss and for Summary Judgment in
sequence number 003 is granted to the extent it dismisses GGYC’s bre#ch of fiduciary duty
cause of action, and Plaintiff GGYG’s Cross-M(;ﬁon for Summary J udgment in sequence

number 003 is granted; and it is further

ORDERED that the’Motion, sequence nﬁmber 004 by CNEV for Summary Judgment
‘and to DlSIIllSS GCY(C’s cialms is denied; and 1t is further

ORDERED and adjudged that CNEV’s challenge is invalid, and CNEYV is not a valid

-

; hallenger of Record pursuant to the Deed of Gift; and it is further
ORDERED and adjudged that GGYC’s challenge is valid, and GGYC is the Challenger
f Record pursuant to the Deed of Gift; and it is further |

e ORDERED that the dates for the challenge match races shall be the date ten calendar-
months from the date of service of a copy of this order, with no;:ice of éhtry, upon the attorneys
who have appeared herein, unless said date is a Sunday or legal holiday, in which case the next

day shall be the first date of the challengé match races. The second date shall be two business




i

days thereafter and the th1rd date 1f necessary,

‘shal :be two busmess days after the second race

- Notmthstandmg the above, the parttes may mutually agree in writing to other dates. -

-

ORDERED that the locatlon of the mateh shail be i in Valencia, Spam or’ any other

: Iocatton selected by SNG, p! ‘owded SNG notlfy GGYC in wntmg not less than Slx months in .




